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Guidance on Safety Element
•
•
•
•
•
•
•
•
•
•
•
•

System Safety
Operational Design Domain
Object and Event Detection/Response
Fallback
Validation Methods
Human Machine Interface
Vehicle Cybersecurity
Crashworthiness
Post-Crash ADS Behavior
Data Recording
Consumer Education
Design of Applicable Laws
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Best Practices for Legislation
• Provide a “technology-neutral” environment
• Provide licensing and registration
procedures
• Provide reporting and communications
methods for Public Safety Officials
• Review traffic laws and regulations that
may serve as barriers to operation of ADSs

Best Practices for State
Transportation Official

• Administrative
• Application for Entities to Test ADSs on Public
Roadways
• Permission for Entities to Test ADSs on Public
Roads
• Specific Considerations for ADS Test Drivers and
Operations
• Considerations for Registration and Titling
• Working with Public Safety Officials
• Liability and Insurance

Art Harrington
Shareholder in Godfrey & Kahn’s Environmental
and Energy Strategies Practice Groups

THE NEED FOR STEERING THE DRIVERLESS HORSELESS
CARRIAGE: ANTICIPATED ENVIRONMENTAL IMPACTS
OF AUTONOMOUS VEHICLES
Potential Impacts on the Built and
Natural Environment

• Urban sprawl and the “Horseless Carriage”
• Environmental Implications of Urban Sprawl
−More mobile source pollution
−Disproportionately impacts low-income
communities
−Parking requirements produce non-point
surface water pollution
−Disrupts wildlife habitats

Urban Sprawl Implications for AV
• Increase or decrease in vehicle miles
travelled?
• Impact of reducing road lane widths and
takings
• Reduction in surface parking needs in urban
areas
• Los Angeles: 14% (665 sq. miles or 13 City of
San Francisco’s) of all land used for parking
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Impacts of AV on Traditional
Environmental Policies

• Smart Growth
• Mobile source planning for ozone nonattainment
• Urban Brownfield policies
• Renewable energy policies

Smart Growth
• Smart Growth planning
− Should promote efficient and substantial land development
− Optimize use of prior infrastructure and minimize footprint of developed
land

• EPA promotes use of Smart Growth to address
−
−
−
−

Climate change
Water quality
Brownfield development
Open space conservation

• Smart Growth implication of AV technology
−
−
−
−
−

Public transportation
Parking requirements
Local street systems
Impacts of large, centralized fleet operations
Reuse of parking structures
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Mobile Source Planning for Ozone
Non-Attainment

• Overview of New 2015 Ozone Standards
• Implications of AV technology on State Implementation
Plans (SIPs)

− Transportation measures are key components of SIP
− AV technology within next two decades are an important element

• Key SIP planning for AV technology
− Increase or decrease vehicle miles travelled?
− Will AV technology reduce emissions by more efficient traffic
movement?
− Will automated traffic controls reduce idling emissions?
− Will AV technology decrease use of mass transit?

Urban Brownfield Redevelopment
• Reuse of contaminated properties may be
impacted by AV technology
• Will decrease use of parking structures make
more contaminated land in urban areas
available for redevelopment?
• If AV technology increases urban sprawl, will
causes negative implication to urban
Brownfields redevelopment?
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Tax Incentives and Renewable
Energy Policies

• Tax policies for efficient vehicles

− Credit for plug-in vehicles
− Authorized tax credit for charging stations (expired
12/31/16)
− State road use taxes for electronic hybrids

• How will AV technology impact these tax/fueling use
policies?
− Impacts on electrification needs on utilities
− Will centralized fueling stations be more efficient and less
harmful to the environment?
− How will all these developments impact future tax and
grant incentives?
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U.S. Department of Transportation issues new
Automated Driving Systems (ADS) guidance
Arthur Harrington
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aharrington@gklaw.com

On Sept. 12, 2017, the U.S. Department of Transportation, through the National Highway
Traffic Safety Administration (NHTSA), issued new federal guidance called “Automated
Driving Systems: A Vision for Safety 2.0.” The new federal guidance, composed of an
industry-facing section called “Voluntary Guidance” and a state-facing section called
“Technical Assistance to States,” replaces the Federal Automated Policy released in
2016. This newsletter provides an overview of both sections.
This guidance will be an important roadmap for businesses interested in supplying parts
and services that are integrated into the supply chain for the development of autonomous
vehicles. In addition, the businesses in this market sector should be vigilant to ensure
that the best practices highlighted in this guidance for legislatures regulating autonomous
vehicles are followed.
Section 1: Voluntary guidance
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The Voluntary Guidance, although lacking a compliance requirement or enforcement
mechanism, is intended to support entities that are designing ADS for use on public
roads in the United States. These entities include traditional vehicle manufacturers as
well as other entities involved with manufacturing, designing, supplying, testing, selling,
operating or deploying ADS, including equipment designers and suppliers; entities that
outfit any vehicle with automated capabilities or equipment for testing, commercial sale
and/or for use on public roads; transit companies; automated fleet operators; “driverless”
taxi companies; and any other individual or entity offering services utilizing ADS
technology (referred to collectively as “entities” or “industry”).
The Voluntary Guidance outlines 12 safety elements, which the NHTSA believes
represents industry consensus, that are widely considered to be the most important
design aspects to consider and address when developing, testing and deploying ADSs
on public roads. Entities are encouraged to publish a Voluntary Safety Self-Assessment
demonstrating how the 12 safety elements are being addressed. Each of these safety
elements is discussed below:
1. System safety: Entities are encouraged to use a systems-engineering
approach with the goal of designing ADS free of unreasonable safety risks.
System safety considerations should consider many factors, such as design
architecture, sensors, communication failure, potential software errors, loss of
traction or stability, and potential collisions with environmental objects and
other road users. All system safety decisions should be tested, validated and
verified as individual sub-systems and as part of the entire vehicle architecture.
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2. Operational Design Domain: An Operational Design Domain (ODD) defines where (e.g., road type, speed limits) and
when (under what conditions such as time of day, weather, etc.) an ADS is designed to operate. Entities are encouraged
to document the ODD for each ADS available on their vehicles as tested or used on public roads, as well as document
the process and method for assessing, testing and validating ADS functionality with a prescribed ODD. An ADS should
be able to operate safely within the ODD for which it is designed, as well as transition to a minimal risk condition if
conditions dynamically change to fall outside of an ADS’s ODD.
3. Object and Event Detection and Response: Object and Event Detection Response (OEDR) refers to detection by
the driver or ADS of any information necessary to the immediate driving task, as well as the implementation of the
appropriate driver or system response to a particular circumstance. Entities are encouraged to have a documented
process for assessing, testing and validating their ADS’s OEDR capabilities, which should include being able to detect
and respond to other vehicles, pedestrians, bicycles, animals and other objects that could affect safe operation of the
vehicle.
4. Fallback (minimal risk condition): Entities are encouraged to have a documented process for transition to a minimal
risk condition when a problem occurs or the ADS cannot safely operate. In addition to detecting when an ADS is
malfunctioning, ADS should be able to notify the human driver of an error event in a way that allows the driver to regain
proper control of the vehicle or allows the ADS to return to a minimal risk condition independently.
5. Validation methods: Entities are encouraged to develop validation methods to appropriately address any safety risks
associated with their ADS approach. Whether testing is done by the entities themselves or by an independent third
party, such testing should demonstrate the behavioral competencies an ADS would be expected to perform during
normal operation, the ADS’s performance during crash avoidance situations, and the performance of fallback strategies
relevant to the ADS’s ODD.
6. Human machine interface: Entities are encouraged to consider and document a process for assessing, testing and
validating the design of a vehicle’s human machine interface, which refers to interactions between a vehicle’s ADS and
the driver.
7. Vehicle cybersecurity: Entities are encouraged to follow a comprehensive product development process to minimize
risks to safety from cybersecurity threats and vulnerabilities. The NHTSA encourages entities to consider and incorporate
voluntary guidance, best practices and design principles from relevant organizations, such at the National Institute of
Standards & Technology and the Alliance of Automobile Manufacturers.
8. Crashworthiness: Entities are encouraged to consider how to best protect vehicle occupants during a crash. Entities
should also evaluate and implement countermeasures to protect occupants and maintain an ADS’s intended performance
level during this event.
9. Post-crash ADS behavior: Entities are encouraged to consider how to return ADSs to a safe state immediately after
being involved in a crash. Additionally, entities should consider having documentation available that facilitates the
maintenance and repair of ADSs before they can be put back into service.
10. Data recording: Entities are encouraged to establish a documented process for testing, validating and collecting
necessary information related to the occurrence of ADS malfunctions, degradations or failures in a way that can be used
to establish the cause of any crash.
11. Consumer education & training: Entities are encouraged to develop, document and maintain employee, dealer,
distributer and consumer education and training programs to inform the public regarding differences in the use and
operations of ADS from those of the conventional vehicles owned and operated on the road today.
12. Federal, state and local laws: Entities are encouraged to document how they intend to account for all applicable
federal, state and local laws in the design of their vehicles and ADS.
Energy Strategies Flash
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Section 2: Technical assistance to states
This section is designed to clarify and frame federal and state roles in the regulation of ADS and lay out a framework that
states may use in creating applicable laws and regulations. States are encouraged to proactively assess current laws and
regulations to avoid creating barriers to ADS operation. This section consists of three parts:
1. Federal and state regulatory roles: In general, the NHTSA is responsible for regulating motor vehicles and motor
vehicle equipment, and states are responsible for regulating the human driver and most other areas of motor vehicle
operation. NHTSA responsibilities have historically involved setting Federal Motor Vehicle Safety Standards
(FMVSSs) for new motor vehicles and motor vehicle equipment, enforcing compliance with FMVSSs, investigating
and managing the recall and remedy of noncompliances and safetyrelated motor vehicle defects nationwide,
and communicating with and educating the public about motor vehicle safety issues. State responsibilities have
historically involved licensing drivers, enacting and enforcing traffic laws and regulations, conducting safety
inspections, and regulating motor vehicle insurance and liability. These areas of regulatory responsibility should
remain largely intact for ADSs.
2. Best practices for legislatures: The NHTSA has identified common components of state legislation regarding ADS
and recommends the following safety-related best practices for states when crafting ADS legislation.
•

Provide a “technology-neutral” environment: States should not place unnecessary burdens on competition
and innovation by walling off ADS testing or deployment to motor vehicle manufacturers only.

•

Provide licensing and registration procedures: Because states are responsible for driver licensing and vehicle
registration procedures, states should consider defining “motor vehicle” to include any ADS-equipped vehicle
operating on state roads and highways, licensing ADS entities and ADS test operators, registering all vehicles
equipped with ADS, and establishing proof of responsibility requirements in the form of surety bonds or selfinsurance.

•

Provide reporting and communications methods for public safety officials: States should take steps to monitor
ADS operation through reporting and communications protocols so that entities can coordinate with public
safety agencies.

•

Review traffic laws and regulations that may serve as barriers to operation of ADS: States should review their
vehicles codes and applicable traffic laws to determine if there are unnecessary regulatory barriers preventing
the testing and deployment of ADS on public roads.

3. Best practices for state highway safety officials: The following subsections are designed to assist states looking for
guidance in developing procedures and conditions for ADS introduc tion onto public roads.
•

Administrative: States may wish to consider new oversight activities to support states’ roles and activities as
they relate to ADS. These activities include, but are not limited to, identifying a lead agency responsible for
deliberation of any ADS testing; developing an internal process for issuing test ADS vehicle permits; and
creating a technology committee composed of representatives from various departments of state government,
particularly those representing transit authorities and the aging and disabled communities.

•

Application for entities to test ADS on public roadways: States could request that an entity submit an
application to the designated lead agency in each state in which the entity plans to test ADS. This application
could contain basic information (such as name, corporate physical and mailing addresses, etc.); the entity’s
safety and compliance plan for the ADS; evidence of the entity’s ability to satisfy judgment(s) for personal
injury, death or property damage caused by an ADS; and a summary of the training given to the employees,
contractor and users designated by the entity as ADS test operators
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•

•

•

•

•

Permission for entities to test ADS on public roads: State and local governments
may consider the following before granting permission for ADS testing
on public roads: involving law enforcement agencies before responding to
a particular testing application, suspending permission if the entity fails to
comply with insurance or driver requirements, and requesting additional
information or requiring an entity to modify its application before granting
approval.
Specific considerations for ADS test drivers and operations: States should
consider requiring entities that use ADS test drivers to provide a summary
of the training provided to the test driver, encourage test drivers to follow
and traffic rules and report crashes, and ensure that licensed test drivers can
responsibly operate ADS-equipped vehicles even if the automated system
disengages.
Considerations for registration and titling: States should consider specific
identification and titling requirements for ADS-equipped vehicles, as well as
notification requirements if the vehicle has been significantly upgraded postsale.
Working with public safety officials: States should consider training public
safety officials in monitoring and understanding ADS operation and potential
interactions, including human operator behavior changes – if any – when an
ADS-equipped vehicle is in control.
Liability and insurance: States should consider how to allocate tort liability
among ADS owners, operators, passengers, manufacturers and other entities
when a crash occurs, and determine who (ADS owner, operator, passenger,
manufacturer, etc.) must carry motor vehicle insurance.
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Concluding comment
The era of the development of autonomous vehicles is moving faster than anyone could
have predicted a few years ago. Businesses interested in product development need to
stay abreast of standards and guidances that are emerging for this sector. Members of the
Environmental and Energy Strategies Practice Groups at Godfrey & Kahn are investing
significant time in monitoring these developments. Please feel free to reach out to any
member of the team for more information on legal developments in this market sector.
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