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CALL TO ORDER AND ROLL CALL 

Chairman Bauer called the meeting to order at 9:30 a.m. Roll call was taken by circulating an attendance 
signature sheet, and a quorum was declared present. 
 
Chairman Bauer then introduced a new Committee member—Mr. Eric J. Kiefer—who is replacing Mr. 
Roger C. Johnson as the Manager of the North Shore Water Commission. He noted that Mr. Johnson had 
retired earlier this month. He welcomed Mr. Kiefer. 
 
Chairman Bauer reported that Ms. Lawrie Kobza, the author of the water supply law report  to be 
reviewed under Agenda Item 6 was scheduled to arrive about 10:00 a.m. He suggested that upon her 
arrival, the Committee stop the deliberations on whichever agenda item was under consideration, and take 
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up Agenda Item 6. He noted that Agenda Item 6 could take considerable review time and he would like to 
complete that item at today’s meeting when Ms. Kobza was in attendance. There were no objections to 
this suggestion. 
 
CONSIDERATION OF MINUTES OF THE MEETING OF DECEMBER 5, 2006 

Chairman Bauer noted that copies of the minutes of the December 5, 2006, meeting of the Regional 
Water Supply Planning Advisory Committee had been provided, to all members of the Committee for 
review prior to the meeting, and asked that the Committee consider approval of those minutes. 
 
Chairman Bauer reminded the Committee members that all of the revisions which the Committee directed 
to be made in the materials reviewed at that meeting were intended to be fully documented in the minutes, 
or in attachments thereto. He reminded the Committee members that approval of the minutes would 
constitute approval of Chapter III, “Existing Water Supply Conditions in the Region,” of SEWRPC 
Planning Report No. 52, A Regional Water Supply Plan for Southeastern Wisconsin, and of pages 1 
through 35 of Chapter VII, “Water Conservation,” of SEWRPC Technical Report No. 43, State-of-the-Art 
of Water Supply Practices. He noted that the approval would, of course, be subject to any comments 
received today on the minutes and the attachments thereto. 
 
Mr. Biebel reported that Ms. Conley would be unable to attend the meeting and had submitted written 
review comments on the agenda items, including some which related to the minutes under consideration. 
Mr. Biebel noted that copies of Ms. Conley’s comments had been distributed to the Committee. 
 

[Secretary’s Note: A copy of Ms. Conley’s written comments is attached hereto as Exhibit A.] 

Mr. Biebel referred to Ms. Conley’s written comments, noting that the first comment referred to the first 
paragraph on page 3 of Chapter VII of SEWRPC Technical Report No. 43. He reported that in this 
comment, Ms. Conley referred to the fact that the Milwaukee Metropolitan Sewerage District was 
promoting water conservation, as well as reducing infiltration, measures as a means of potentially 
improving sewerage system efficiency and, potentially, water quality. She noted that cleaner source water 
was an important objective. Mr. Biebel indicated that he had reviewed the paragraph in question and that 
he believed that it was not inconsistent with Ms. Conley’s comments, but rather, indicated that water 
conservation purposes and drivers were different for water supply systems with Lake Michigan as a 
source of supply and water supply systems with groundwater as a source of supply. He also noted that the 
impact on water quality of the Lake Michigan source of supply would not be appreciably impacted by 
water conservation efforts, since sewerage system bypassing in the Milwaukee area occurred relatively 
infrequently and only during periods of wet weather, and because the small changes in base sewage flows 
which could be achieved by water conservation would be negligible in terms of peak wet weather flows 
that caused overflows. Accordingly, he recommended, and the Committee concurred, no changes to the 
paragraph in question. 
 
Mr. Biebel called attention to Ms. Conley’s comments with respect to the first full paragraph on page 14. 
She noted that the subject paragraph was proposed to be deleted, and indicated that the last sentence had 
merit and should be retained. Mr. Biebel recommended that this change be made. After further discussion, 
the last sentence of the first full paragraph on page 14 was reworded to drop the word “properly” and to 
insert the word “may” ahead of the word “offer.” The refined sentence was then moved to become the last 
sentence of the first partial paragraph on page 14. 
 
Mr. Biebel called attention to Ms. Conley’s comments with respect to the last sentence on page 19, 
recommending that the phrase “or captured rainwater” be added after the words “Lake Michigan.” Mr. 
Biebel noted that the practical uses of captured rainwater in the Region would not typically require 
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softening and that in that context, the recommended change would not be proper. Mr. Melcher agreed, 
indicating that captured rainwater would likely be used for outdoor purposes, such as garden watering. 
After some discussion it was generally agreed not to make the requested change. Ms. Lewis referred to 
the same sentence on page 19 and recommended that the word “eliminate” be replaced by the word 
“reduce,” since Lake Michigan water is considered moderately hard and experience has shown that when 
Lake Michigan water is supplied for an area which once was served by groundwater, a significant number 
of customers continue to soften their water. The change was agreed to. 
 
Mr. Grisa referred to the first full paragraph on page 3. He noted that the text of that paragraph and others 
in the chapter which referred to the distinction between water supply systems with a groundwater source 
and a surface water source were not consistent, and there remained an issue with the location being the 
source of the distinction, rather than the source water. After further discussion, it was agreed that the staff 
would review and refine the text as needed. 
 

[Secretary’s Note: Upon  review of the text of the first full paragraph on page 3 and the second 
paragraph on page 50, the text has been revised to read as follows: 

Revised first paragraph on page 3: 

“The need for, and implications of, water conservation within the seven-
county Southeastern Wisconsin Region differs markedly between those areas 
utilizing Lake Michigan as a source of supply, and those areas utilizing 
groundwater as a source of supply. In general, but with some exceptions, the 
areas utilizing Lake Michigan as a source of supply are located east of the 
subcontinental divide. Areas utilizing groundwater as a source of supply are 
located both east and west of the subcontinental divide. In addition, there is a 
distinction to be made relative to water conservation programs between water 
users served by private, self-supplied water systems, and those water users 
supplied by municipal water supply systems. Those areas of the Region 
served by Lake Michigan supplied systems have access to a bountiful source 
of high-quality water. Those areas of the Region served by groundwater-
supplied systems must be concerned with the continued ability of the 
groundwater reservoirs to meet the increasing demands placed upon them by 
urbanization, and, in the absence of wise use, this ability may become a 
constraint on the continued social and economic development of the Region. 
The general need for, and implications of, conservation will, therefore, be 
different within the areas of the Region served by Lake Michigan-supplied 
systems, and those areas served by groundwater supplies. The need for, and 
implications of, conservation will also differ in the particulars concerned, 
such as the characteristics of the individual public and private water supply 
systems involved. The implications of conservation will be quite different for 
a water supply system utilizing Lake Michigan as a source of supply and 
operating at well below design capacity, than for a public water supply 
system utilizing groundwater as a source of supply and operating at design 
capacity. The manner in which the spent water supply is disposed of will also 
affect the need for conservation. In areas utilizing Lake Michigan as a source 
of supply, the spent water supply is largely returned to the source, along with 
additional sewerage system clearwater infiltration and inflow, the return 
flows will typically exceed in total the amount of water supplied. In the areas 
using groundwater as a source of supply, the spent water is typically not 
returned to the source of supply. Accordingly, the development of water 
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conservation measures must recognize the differing needs for conservation 
within the Region.” 

Revised second paragraph on page 50—now page 53: 

“These two views, or concepts, of water conservation will have quite 
different applicability within the Southeastern Wisconsin Region. In areas of 
the Region which utilize Lake Michigan as a source of supply, the concept of 
water conservation is focused primarily on increasing the efficiency of the 
water supply system and reducing the cost of water production, and may 
often be expected to constitute the more rational of the two approaches. For 
Lake Michigan supplied utilities, the water supply is abundant and the spent 
water is largely returned to the source. The focus, then, of the water 
conservation programs is on reducing unaccounted-for water as a part of the 
total system pumpage. This focus on system efficiency is further supported 
by the fact that some of the major water supply systems concerned are 
operating well below existing capacity, and the need to attract economic 
development to the core urbanized areas concerned by offering, among other 
inducements, an adequate water supply and attractive water rates. This 
approach provides water supply customers with the most favorable cost 
structure, an important consideration in the current era in which public 
officials are trying to minimize all municipal costs. However, in situations in 
which a Lake Michigan utility may be experiencing increasing demand that 
is approaching the existing infrastructure capacity, the second concept of 
reducing water use on the demand side will likely have merit. In areas of the 
Region which utilize groundwater as a source of supply, considerations 
related to the sustainability of that source and infrastructure needs, may 
become the driving forces for the institution of water conservation programs 
designed to reduce the demand for water along with water system efficiency 
measures.”] 

There being no further corrections or additions, the minutes of the meeting of December 5, 2006, were 
approved as amended, on a motion by Ms. Anderson, seconded by Mr. Rau, and carried unanimously. 
 
CONSIDERATION OF PAGES 42 THROUGH 52 OF CHAPTER VII, 
“WATER CONSERVATION,” OF SEWRPC TECHNICAL REPORT NO. 43 

Chairman Bauer then asked the Committee to consider Agenda Item 3. He noted that all Committee 
members had received a revised copy of the section of Chapter VII, “Water Conservation,” of SEWRPC 
Technical Report No. 43 for review prior to the meeting. 
 
Chairman Bauer reminded the Committee that all of Chapter VII, except the section on water 
conservation impacts and the summary section, had been reviewed and approved at previous meetings. 
Chairman Bauer noted that those sections which had not been reviewed had followed page 35 in the 
version of the chapter reviewed at the December 5, 2006, meeting. He noted that the chapter had been 
revised in response to the Committee comments made at the previous meeting. Those changes included 
the addition of an example water conservation program as recommended by the Committee. He reported 
that the sections which were not previously reviewed now began on page 42 of the revised version of the 
chapter provided to the Committee. He then asked Mr. Schultz to review the remaining sections with the 
Committee on a page-by-page basis. The following questions were raised, comments made, and actions 
taken in the course of the review. 



-6- 
 
 

 
Mr. Moroney asked if a map of the Waterloo, Ontario, area could be included. Mr. Biebel indicated that 
the staff would attempt to obtain and include such a map. 
 

[Secretary’s Note: A map of the Waterloo, Ontario, area has been added to the chapter. A copy 
of the map is included with the revised version of the portion of Chapter VII 
provided with these minutes.] 

Mr. Shaver referred to the third paragraph on page 42 and asked if the river system which provided a 
portion of the Waterloo water supply was within the Great Lakes basin. Mr. Biebel indicated in the 
affirmative, noting that the river concerned was the Grand River, which was tributary to Lake Erie. He 
noted that the Waterloo area was located about equidistant from Lakes Erie and Ontario, and somewhat 
further from Lake Huron. 
 

[Secretary’s Note: The following sentence has been added following the fifth sentence in the 
third paragraph on page 42: 

“The surface water source is the Grand River, a tributary of Lake Erie.”] 

Mr. Bunker questioned the cost estimate of $400 million set forth on page 42 for a water supply 
connection to serve the City of Waterloo from either Lake Erie or Lake Huron. He compared that cost to 
the cost of the pipeline from Brown County to Manitowoc which was reported to be about $100 million 
and was about 30 miles long. Mr. Biebel responded that the Waterloo pipeline would be designed to serve 
a much larger population than the Brown County pipeline, noting that the Region of Waterloo design 
population was over 700,000 people, and that the distance involved was 65 miles. Given the larger 
population to be served and the longer transmission distance involved, the cost estimate given in the text 
appears reasonable when compared to the Brown County-Manitowoc facility cost. 
 
Mr. Bunker referred to the first sentence of the fourth paragraph on page 45 and indicated that the 
implication that water conservation was a means of reducing the cost of water supplied to customers was 
misleading. He indicated that, in fact, the cost of water would typically increase as a result of 
implementing water conservation measures because the majority of the costs are fixed and must be 
covered by increased charges for a reduced demand. After further discussion, it was agreed to revised the 
subject sentence. 
 

[Secretary’s Note: In response to the recommendations, the first sentence of the fourth 
paragraph on page 45—now page 46—has been revised to read as follows: 

“Implementation of water conservation measures which reduce water 
demand may be expected to reduce some of the costs associated with water 
production, such as power and chemical costs. However, most of the water 
production costs are relatively fixed and may not be expected to be 
significantly affected by water conservation measures.”] 

Mr. Winkler referred to Table VII-17 and noted that the program costs would be more useful if they were 
presented on a per customer or per capita basis. He indicated the costs were relatively high on an absolute 
basis and could not readily be put into local perspective. It was agreed to add per capita or per customer 
unit cost data to Table VII-17. 
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In response to a question by Ms. Templeton, Mr. Biebel indicated that the costs concerned were the 
municipal staff costs for program monitoring and oversight, as opposed to materials and external services 
costs which were categorized as program costs. It was agreed to clarify the table in this regard. 
 

[Secretary’s Note: Table VII-17 has been expanded to include per capita costs and to clarify the 
types of costs included in the two columns. Revised Table VII-17 is included 
in the revised version of the portion of Chapter VII provided with these 
minutes.] 

Mr. Grisa referred to the second paragraph on page 46 and asked if the conservation program examples 
were applied to actual or hypothetical communities. Mr. Schultz replied that the examples were based 
upon budget and water use data for three actual communities utilizing Public Service Commission of 
Wisconsin (PSC) data. 
 
Mr. Grisa referred to Table VII-8 on page 48 and recommended that the annual water savings be 
expressed in terms of percent of total water use, as well as in terms of the amount of water. Ms. Lewis 
recommended that the net annual cost savings also be expressed in terms of percent of total budget. Ms. 
Lewis further recommended that the term “model” with respect to the water conservation program 
concerned, be revised as it conotates a desirable program or objective. These suggested changes were 
concurred by the Committee. 
 

[Secretary’s Note: The text on pages 46 through 49—now pages 47 through 49—has been 
revised to change the term “model water conservation program” to the term 
“example water conservation program options.” In addition, Tables VII-18 
and VII-19 have been revised as directed by the Committee. The revised text 
and tables are included in the revised version of the portion of Chapter VII 
provided with these minutes.] 

Mr. Grisa referred to Tables VII-18 and VII-19 and noted that there were no accounting for potential 
savings in wastewater treatment and conveyance costs. He asked if that should be noted. Mr. Bunker 
referred to that the text beginning on the seventh line of the first partial paragraph on page 46 indicating a 
potential savings in wastewater treatment costs would be attendant to water conservation program 
implementation. He disagreed with that statement, noting that typical water carriage assumptions for 
wastes were factored into the existing sewerage system designs. He stated that sewerage systems do not 
necessarily work more efficiently with less water given that the amount of waste material to be conveyed 
would be unchanged with water conservation. Mr. Winkler indicated that his experience was that there 
would be some savings in wastewater treatment costs due to water conservation. After further discussion, 
it was agreed that the staff should revise the text to address the conflicting concerns expressed. 
 

[Secretary’s Note: The sentence beginning the tenth line of the first partial paragraph on 
page 46—now page 47—has been revised and additional text has been added 
at the end of the same paragraph to address the conflicting concern raised. 
The revised text is included in the revised version of the portion of 
Chapter VII provided with these minutes.] 

Mr. Holschbach indicated that in his opinion, the three levels of water conservation programs were not 
adequately described in the report text. Mr. Biebel indicated that the components of the program were 
more fully described in Appendix VII-1. After some discussion, it was agreed to expand the text to add 
information describing the three levels of water conservation programs concerned. 
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[Secretary’s Note: A paragraph has been added following the first full paragraph on page 46—
now page 48—to describe the components of the three levels of water 
conservation. The revised text is included in the revised version of the 
portion of Chapter VII provided with these minutes.] 

In answer to questions by Mr. Winkler, Mr. Biebel indicated that a table would be added to the text listing 
the various conservation measures that could be considered by utilities operating in the Region. 
 

[Secretary’s Note: A new table VII-20 which includes listing the various conservation measures 
that may be considered within the Region had been added to the summary 
and conclusions section of the chapter. The table is included in the revised 
version of the portion of Chapter VII provided with these minutes.] 

Mr. Grisa referred to the text on pages 48 and 49 regarding water conservation impacts. He recalled that 
Mr. Rau  had previously observed that water rate structures may have little or no impacts on water use by 
more-efficient households. He noted that such households may be expected to continue to use water as 
they were accustomed to, despite any additional costs associated with increased water rates. He 
recommended, and it was agreed, to add a comment to that effect to the text. 
 

[Secretary’s Note: The text of the first partial paragraph on page 49—now page 52—has been 
revised to add the requested possible reaction of affluent households to rate 
changes. The revised text is included in the revised version of the portion of 
Chapter VII provided with these minutes.] 

Mr. Grisa referred to the second to last sentence in the first full paragraph on page 50. He recommended, 
and it was generally agreed, to revise the sentence to indicate the second view of water conservation is to 
reduce the demand for water. 
 

[Secretary’s Note: The second to last sentence in the first full paragraph on page 50—now 
page 53—has been revised to include the objective of water demand 
reduction. The revised text is included in the revised version of the portion of 
Chapter VII provided with these minutes.] 

[Secretary’s Note: Ms. Conley’s memorandum raised a general issue regarding water conserva-
tion. The issue relates to the potential for a water conservation strategy which 
provides increased storage for fire flow purposes, thereby reducing water 
transmission system capacity requirements. The issue raised is addressed in 
both Chapter VIII, “Transmission and Storage Facilities,” and in Chapter IX, 
“Design Standards.” A review of those chapters indicates that current design 
practices call for a careful evaluation and optimization of storage and 
transmission capacities and facilities. Storage facilities are needed to provide 
adequate amounts of water during peak periods of demand, while 
transmission facilities are needed to convey adequate amounts of water to 
meet Insurance Service Office and other fire-fighting needs and standards. 
The specific consideration entailed are described in Chapters VIII and IX. 
Accordingly, no additional changes in the text were recommended. 

Ms. Conley’s memorandum also referred to Appendix VII-1, and questioned 
if the cost and impact of meters should be specifically considered under the 
water accounting component of the water conservation program. The 
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metering and accounting was not assigned a cost or a benefit, since it was an 
ongoing expenditure and, as such, was reflected in the base water use data. 

Ms. Conley’s memorandum further referred to Appendix VII-1, and 
questioned if the water conservation rate structure cost was a one-time cost. 
The rate structure charge was a one-time cost which was assumed to be 
needed once every decade. The tabular data in Appendix VII-1 h indicates 
the cost for the rate structure design to be once per 10 years. 

Ms. Conley’s memorandum referred to Appendix VII-1 and suggested a 
water charge be applied for landscape watering. The concept of the landscape 
watering component in the example concerned was to limit the timeframe 
within such water use is allowed, with water charges being applied based 
upon the given utility rate structure. The cost and benefit are based upon that 
concept. Another concept would be to apply separate, higher rates. However, 
that would not be permitted under the current PSC regulations. 

Finally, Ms. Conley’s memorandum questioned the number of toilet 
replacement rebates being set at 20 in the 3,000 population community 
example. That number represented the number of participants per year. Over 
10 years, that would result in 200 participants, or about one-third of the 
number of single-family households in the community. The water savings 
was adjusted to reflect 10 years of replacements, or replacements for 200 
participants.] 

There being no further questions or comments, on a motion by Mr. Melcher, seconded by Mr. Bunker, 
and carried unanimously, the portion of Chapter VII, “Water Conservation,” of SEWRPC Technical 
Report No. 43, State-of-the-Art of Water Supply Practices, was approved as amended. 
 
CONSIDERATION OF SEWRPC TECHNICAL 
REPORT NO. 44, WATER SUPPLY LAW 

Chairman Bauer then noted that Ms. Kobza had arrived, and accordingly, asked the Committee to 
consider Agenda Item 6. He noted that all Committee members had received a copy of Technical Report 
No. 44, Water Supply Law, for review prior to the meeting. He introduced Ms. Lawrie J. Kobza, a partner 
in the law firm Boardman, Suhr, Curry & Field, LLP. He noted that Ms. Kobza had been a member of the 
Boardman law firm for 20 years and had extensive experience in legal issues relating to water supply. He 
then asked Ms. Kobza to review the report with the Committee on a page-by-page basis. The following 
questions were raised, comments made, and actions taken in the course of the review. 
 
Mr. Ericson referred to page 13 and questioned if the Canadian governments were included in the parties 
who would approve an interbasin diversion. Ms. Kobza replied that approval rested within the United 
States, and that Water Resources Development Acts (WRDA) required only the Great Lakes governors to 
approve diversions. She noted, however, that WRDA does not include specific language giving any party 
the right to enforce the diversion rules under WRDA. 
 
Ms. Kobza referred to a recent State Attorney General’s opinion regarding the need for approval of 
diversions by the Great Lakes governors under WRDA. She noted that the opinion should be referenced 
under the section concerning WRDA. Mr. Schultz noted that other opinions had been rendered on the 
same issue; for example, by the City of Milwaukee City Attorney. He asked if those opinions should also 
be cited. Ms. Kobza responded that the State Attorney General’s opinion would carry more weight in a 
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court than opinions by other attorneys; and, as such, would be more significant. After further discussion, 
it was agreed to add text covering the recent State Attorney General’s opinion on diversion and the 
approvals needed. 
 

[Secretary’s Note: A copy of the revised pages of SEWRPC Technical Report No. 44, which 
include the revised text on the State Attorney General’s opinion are attached 
hereto as Exhibit B.] 

Mr. Moroney referred to the statement in the fourth full paragraph on page 13, indicating that the 
Wisconsin Department of Natural Resources (WDNR) was considering changing its interpretation of the 
term “diversion.” He asked if that change would undergo public review and comment. Ms. Kobza 
indicated that, in the context of the past decision, it would not, as the interpretation was not set in a 
rulemaking process. 
 
Ms. Lewis recommended, and it was agreed, to revise the sentence on the WDNR interpretation, in a form 
that recognized the anticipated longevity of the water law report. The change recommended would revise 
the beginning of the second last sentence in the fourth full paragraph on page 13. 
 

[Secretary’s Note: A copy of the revised page of SEWRPC Technical Report No. 44 which 
include the revised text on the State diversion interpretation, is attached 
hereto as Exhibit C.] 

Chairman Bauer noted that some opinions hold that WRDA was unconstitutional and subject to 
challenge, given there were no standards set forth to evaluate diversions, and given the lack of provision 
for due process. He referred, in this respect, to Mr. Peter Anin’s recently published book, “The Great 
Lakes Water Wars.” 
 
Ms. Kobza highlighted the provisions of WRDA on pages 12 and 13 by which Congress has prohibited 
diversions, unless such diversions are approved by the governor of each of the Great Lakes states. 
 
Mr. Bunker referred to the term “baseline” in the second full paragraph on page 25. He asked if that had 
been defined. Ms. Kobza replied that it had not, but would be as part of the State rulemaking process. She 
noted that the intent was to use approved withdrawal amounts or capacities and not actual current usage. 
 
Chairman Bauer referred to the second full paragraph on page 26 and asked if the allowance for 
consumptive uses had been established. Ms. Kobza noted that the consumptive use allowance had not 
been prescribed, but would be set forth in the rulemaking which would follow at the State level. Messrs. 
Melcher and Ericson indicated that the definition of consumptive uses was an important factor which 
would impact economic development and existing industries. Mr. Melcher asked who would establish 
that consumptive use allowance. Ms. Kobza indicated that each of the Great Lakes states would have to 
adopt and implement rules in this regard. For Wisconsin, the Wisconsin Department of Natural Resources 
would be the likely agency to take the lead in the rulemaking. Chairman Bauer observed that this meant 
that the State Legislature would play a significant role. 
 
Mr. Moroney referred to the section of the Compact description regarding the Illinois diversion on 
page 32. He noted that, despite the provisions of the compact, Illinois could seek additional diversion 
allowances by making a request to the Supreme Court. Ms. Kobza noted that such provisions were 
covered under Section 4 on page 33. 
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Ms. Kobza referred to the straddling community diversion exception and noted that the approval of such 
diversions lies with the State of Wisconsin and does not require approval of all the Great Lakes 
governors. 
 
Chairman Bauer referred to the first paragraph on page 33 and asked if the term “Basin” applied to the 
groundwater or surface water basin. Ms. Kobza indicated that the Compact used this term to mean the 
surface water basin. She indicated that there was discussion during the development of the Compact 
language regarding the potential for using the groundwater divide. However, the final document included 
the surface water divide language. Dr. Cherkauer cautioned that the use of the groundwater divide as a 
definition of the basin was problematic, as it changes with time and varies in the vertical dimensions. 
 
Chairman Bauer asked it the International Joint Commission had a role in the diversion issue as related to 
the international treaties. Ms. Kobza indicated that, perhaps, there would be for the Great Lakes which 
border Canada, but not for Lake Michigan which is not a boundary water. 
 
Mr. Mueller asked of the status of approval of the Compact. Ms. Kobza reported that the eight Great 
Lakes governors had reached agreement and approved the Compact in December 2005. She noted that, to 
her knowledge, none of the State Legislatures had yet approved the Compact, noting that legislation in 
Ohio died at the end of the legislative session. Following approval by all of the States, Congress would 
then have to approve the Compact for it to become law. Ms. Kobza indicated that if the Compact 
legislation were approved in Wisconsin, and Wisconsin did not condition its effectiveness on 
Congressional approval, it would be a State law regardless of the Congressional approval. 
 
Mr. Ericson asked how the State approval was being implemented. Ms. Kobza indicated that there was a 
Legislative Council Special Committee reviewing the Compact and charged with making 
recommendations. She noted that Mr. Moroney and Mr. Duchniak—members of this Committee—were 
members of the Legislative Council Committee. Mr. Moroney reported that the Legislative Council 
Committee which was formed to develop the implementing legislation for the Compact was also 
developing the implementing rule guidance at the same time in order to clarify the impact and intent of 
the proposed legislation. 
 
Dr. Cherkauer questioned if there was protection for private well owners from damages due to 
groundwater withdrawals. Ms. Kobza indicated that there was not, except when municipal wells were 
involved, in which case, the PSC regulation provided some protection. Ms. Lewis noted that there were 
State requirements regarding municipal responsibilities to regulate private well abandonment actions. 
 
Mr. Czarkowski noted that tort law would offer some protection to private low-capacity well owners. Ms. 
Kobza indicated that tort law was covered in Chapter Five. Dr. Cherkauer noted that 20 percent of the 
population in southeastern Wisconsin was served by wells not covered by regulations protecting their 
interest. If that was the case, he recommended that the chapter should say so. After further discussion, it 
was agreed to include text indicating that there was no State regulation protecting private wells from the 
impacts of other groundwater users. 
 

[Secretary’s Note: The revised pages of SEWRPC Technical Report No. 44 which include the 
revised text on the protection of private wells are attached hereto as 
Exhibit D.] 

Ms. Lewis questioned whether or not the PSC actions could apply across municipal boundaries. Mr. 
Biebel noted that the PSC had intervened years ago in a case relating to the construction of a transmission 
main from the City of Oak Creek into Racine County. Ms. Kobza indicated that the PSC had very broad 
authority which may indeed extend across municipal boundaries. 
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Dr. Cherkauer referred to the section covered State groundwater quantity management regulation on 
page 51. He asked if there were provisions in local zoning regulation to protect groundwater quantity, 
including recharge area protection. Ms. Kobza noted that there were requirements for wellhead protection. 
Chairman Bauer noted that most comprehensive zoning ordinances included a preamble which cited the 
purpose of the ordinance as being the protection of the public health, safety, and welfare, and that item 
listed a number of specific objectives directed toward that purpose, which list could include groundwater 
protection. He indicated that there was nothing to preclude the inclusion of groundwater protection-
related provisions in municipal comprehensive zoning ordinances based upon intent to protect public 
health, safety, and welfare. However, there were no State requirements that such zoning must include 
those provisions. Ms. Anderson noted that this was an important issue. She noted, by example, the 
proposal to develop a new ethanol production facility in the vicinity of the Village of Union Grove. The 
ethanol facility was potentially planning on use of its own groundwater source which would be greater 
than the Village of Union Grove water supply capacity. After further discussion, it was agreed to note in 
Chapter IV the option of including comprehensive zoning provisions directed toward groundwater 
protection. 
 

[Secretary’s Note: A copy of the revised pages of SEWRPC Technical Report No. 44 which 
include the revised text on local municipal comprehensive zoning are 
attached hereto as Exhibit E. Those pages also provide comments on related 
public inland lake ordinance.] 

Dr. Cherkauer referred to the section on municipal authority to restrict the construction of a well or other 
water supply facilities within the municipality beginning on page 58. He indicated that he would like to 
suggest revisions to the section as it relates to the Town of Richfield groundwater ordinance to that 
section and would provide those comments in written form. 
 

[Secretary’s Note: Dr. Cherkauer provided written comments on the text in Chapter Four. A 
copy of those comments is attached hereto as Exhibit F. A copy of the 
revised pages of SEWRPC Technical Report No. 44 which include the 
revised text on the local Richfield groundwater ordinance and related matters 
are attached hereto as Exhibit G.] 

Ms. Lewis referred to the section on wholesale-retail water service agreements. She asked if the PSC had 
any jurisdiction over related agreements which did not relate directly to the cost of water. Chairman 
Bauer noted the agreements reached in the greater Racine area between the City of Racine and the 
outlying customer municipalities whereby the customer municipalities provided some form of tax revenue 
sharing with the City. The agreement was developed along with contracts for water and sewer service. 
Ms. Kobza indicated that the PSC would not typically be involved in such agreements. 
 
Chairman Bauer noted that the Commission staff was proposing to ask Ms. Kobza to add a summary 
section to the report. 
 

[Secretary’s Note: A copy of the summary section of SEWRPC Technical Report No. 44 will be 
reviewed as an agenda item at the next meeting.] 

There being no further questions or comments, on a motion by Mr. Moroney, seconded by Mr. Winkler, 
and carried, with Messrs. Czarkowski and Helmuth abstaining and all others voting in the affirmative, 
Technical Report No. 44, Water Supply Law, was approved as amended. Messrs. Czarkowski and 
Helmuth indicated that their abstention was because the Wisconsin Department of Natural Resources 
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legal staff was not able to review the report, not because of any negative opinion regarding the content of 
the report. 
 
CONSIDERATION OF CHAPTER II, “INVENTORY OF EXISTING 
FACILITIES,” OF SEWRPC TECHNICAL REPORT NO.  43 

Chairman Bauer asked the Committee to consider Agenda Item 4. He noted that all Committee members 
had received a copy of Chapter II, “Inventory of Existing Facilities,” of SEWRPC Technical Report 
No. 43 for review prior to the meeting. He noted that the chapter was virtually identical to the summary 
section of Chapter III. “Water Supply Conditions in the Region,” of SEWRPC Planning Report No. 52, 
which had been reviewed by the Committee at the previous meeting. Therefore, he asked that the chapter 
be considered without the usual page-by-page review. He then asked if there were any comments on 
Chapter II. 
 

[Secretary’s Note: Ms. Conley’s memorandum referred to the first full paragraph on page 2. The 
memorandum correctly notes that arsenic is a groundwater quality concern. 
In response to this request, the following sentence was added to the first full 
paragraph on page 2: 

“Another exception is the presence of naturally occurring arsenic in a limited 
number of municipal and private water supplies.”] 

There being no further questions or comments, on a motion by Mr. Grisa, seconded by Mr. Bunker, and 
carried unanimously, Chapter II, “Inventory of Existing Facilities,” of SEWRPC Technical 
Report No. 43, State-of-the-Art of Water Supply Practices, was approved as amended. 
 
DATE AND TIME OF NEXT MEETING 

After brief discussion, the next meeting of the Advisory Committee was tentatively scheduled to be held 
in the Commission offices on Tuesday, February 20, 2007, beginning at 9:30 a.m. 
 
ADJOURNMENT 

There being no further business to come before the Committee, on a motion by Mr. Holschbach, seconded 
by Mr. Melcher, and carried unanimously, the meeting was adjourned at 12:00 noon. 
 

*   *   * 
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Exhibit A 

Comments for SEWRPC Advisory Committee –Jan 23, 2007 
Lisa Conley 
 
CHAPTER V11 – WATER CONSERVATION 

 
Page 3 – top – need for Water conservation: 
 
At the last meeting of the Waukesha Water Conservation Coalition, A  
representative of MMSD gave a presentation on water conservation that they are 
promoting for the Milwaukee Sewage Treatment area. They have made a 
commitment to an extensive public education program aimed at public participation 
in water conservation and infiltration measures. 
 
Since this is much of the same area served by the Milwaukee Water Works, and 
since this program is aimed at protecting the good quality of Lake Michigan water  
on which the Water Works is dependant, it would seem short sighted for this  
report to imply that water conservation is not very important regardless of which  
side of the divide we draw from.  The cleaner a lake is, the faster it can change.  
The Cleaner the water source is, the less expensive it is to treat it to potable 
standards. 
 
Just because Milwaukee Water Works can sell more water, does not mean water 
conservation is not important to the long term health of the waters it uses. 
 
Page 10 – 2nd paragraph – weren’t we going to include the Ontario information? 
Page 14 – 2nd paragraph – I believe the last sentence is true and important to keep. 
 
Page 19 – last sentence – the use of Lake Michigan, or  captured rainwater as a 
source of supply would eliminate the need for water softening. 
 
Another issue – question:  after reading chapter X, I wonder if another  
conservation strategy might be to provide additional water towers to enhance fire 
response. I’m not sure how the financials would look, but maybe it would be  
cheaper to build additional storage for occasional use, than to upsize the whole 
system to provide for the occasional heavy draw? I am just curious – not insistent 
that this is a great idea. 
 
APPENDIX V11-1 

Page 1 
Water Accounting – what about the cost or need for, or impact of meters? 
Water Conserving rate structure – I believe the cost is a one-time conversion 
expense, not an ongoing yearly expense? 
 
Page 2 – Landscape watering ordinance -  add – charge a fee for this water. 



 

Toilet rebate – why stop at the first 20 customers? 
Chart – page 3 – same comment about cost of water conserving rate structure –  
one time conversion, rather than annual expense. 
 
 
 
CHAPTER II – INVENTORY OF EXISTING FACILITIES 

Page 1 – second paragraph – I like this language a lot – particularly relating to  
the interconnectedness and interdependence of groundwater and surface water 
resources. – hope it doesn’t change. 
 PP 2 – end of 2nd line – typo – Shallow 
 
Page 2 – paragraph 2 – I think arsenic is a serious problem where it exists, and 
should be included. I believe the liberation of this poison is the result of the  
aquifer draw down  this report is concerned with. 
 
Page 5 – paragraph 7 – thank you for including numbers here – important to put 
these uses into perspective. 
 
CHAPTER X – APPLICATION OF STANDARDS AND COST DATA 

 
Page 1 – bottom paragraph - This over sizing of systems to provide for fire  
response made me wonder if more storage is not a cheaper way to go? 
 
Page 3 – water quality:  I would like to see a statement about the importance of 
protecting the quality of source water, which has the benefit of making treatment  
a less expensive process. 
 
Page 5 – table X-2 -  large solids and animals at intake -  does this include zebra 
mussels? Or do they belong somewhere else? 
 
 
WATER SUPPLY LAW REPORT 

Ms. Conley requested more time to review the law report in order for her to  
obtain input from others. 
 
Scheduling of next meeting – I will not be available until after February 27. 
The last two weeks of March through April 4 are probably bad too. 
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Exhibit F 

Commentary on SEWRPC Technical Report No. 44, Water Supply Law 
Douglas S. Cherkauer, Hydrogeologist 

Department of Geosciences, University of Wisconsin-Milwaukee 
 
 
 Overall the report does an excellent job of presenting an overview of the laws that  
relate to water supply quantity and quality throughout the region.  It condenses and  
clarifies an otherwise complex situation and will be very helpful as SEWRPC develops a  
water supply plan.  This report will become the primary source of information that the  
public has regarding these laws. 
 
 With that in mind, I would like to make some suggestions for clarifying the report  
in the area of groundwater so that it may better serve its audience, particularly non- 
specialists in water law.  There are 3 areas with which I take some issue, as I indicated at  
the meeting on January 23.  They are addressed below, with the emphasis of this  
commentary being on the third, the Richfield groundwater protection ordinance.   
 
 
 First, in Chapter 3, section B. 1, I think it is important to directly state that there  
are no protections provided to domestic wells (private, low capacity) under current laws  
and regulations.  This is implicit in the absence of any discussion in the section, but direct  
inclusion will clarify the situation.  It would also be appropriate to point out, as suggested  
by Mr. Czarkowski, that private well owners (as everyone else) can take disputes to court  
for resolution, and that this is covered later in the report.  Action by suit is a reactive  
response to a problem, where it can be very difficult to demonstrate cause and effect.  It  
is in striking contrast to state rules that provide an analysis of possible impacts to  
municipal wells before approval of new high-capacity wells.  [I understand the major  
difference in scale and population here.  I'm trying to get the report to recognize that over  
300,000 residents in the region (those with private wells) are not really protected as  
thoroughly as their municipal counterparts.] 
 
 Second, in Chapter 3, section D. 3, I'd request 2 things.  I think that the discussion  
in the second paragraph means high capacity wells (and perhaps just hi cap municipal?)  
whenever the word well is used.  More importantly, however, I think that there are laws  
in effect now that enable communities to manage their land use in a fashion designed to 
 protect their groundwater resources.  These are alluded to in the Attorney General's letter  
and supporting documentation referred to on page 59 of this report.  It would be very  
instructive if the report addressed this area.  [I witnessed the reaction to this point at the  
meeting, which was basically that land use planners historically have not thought about  
managing groundwater recharge.  If this is legally not allowed, so be it.  However, if it is  
allowed or encouraged, and our committee and the public are not aware of this, then how  
will we be able to address management of the full groundwater system (from recharge to  
discharge) rather than simply focusing on the outflow end of the pipe?] 
 
 Third is the discussion of the Richfield ordinance and the controversy about it  
between the DNR and the Attorney General's office, discussed in Chapter 4, section B,  
pages 59 to 63.  I apologize for my overly strong comments at the meeting and for the  
fact that I wasn't able to more clearly state my concerns.  I'll try to rectify that below. 
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 One major concern I have is that the discussion is located under a very misleading 
heading "Municipal authority to restrict the construction of a well or other water supply  
facilities within the municipality".  This characterizes the ordinance under the  
interpretation of one side of the disagreement, unfortunately biasing the presentation.   
This discussion really belongs in a separate section entitled something like "Community 
ordinances protecting groundwater quantity". 
 
 Let me explain my perspective of the situation first and then suggest a few  
additional clarifications.  As one of the originators of the concept of the ordinance, here  
are several points that define my view of the setting within which the Richfield now sits  
and why I have concerns with the way it is presented in the report. 
 
 1. State regulation of groundwater quantity is largely provided by WDNR. 
 
 2. Groundwater quantity protection by the State is afforded under very limited  
conditions, which are spelled out in the report.  Primary among these is that WDNR  
through its permitting process only examines the impact of proposed high capacity wells.   
And then it only considers whether those wells will have adverse impacts on existing  
municipal wells, large springs and designated trout streams. 
 
 3. The Town of Richfield, like many other communities relying on private, low- 
capacity wells, meets none of the criteria under point 2.  There are no municipal wells,  
large springs or designated trout streams in the town.  Therefore, if a development is  
proposed which requires large quantities of water, State regulations provide no  
assurances to residents of Richfield that this proposal will not adversely effect their  
private wells or that it will not dry up lakes or streams or wetlands, all integral parts of  
the local hydrologic system. 
 
 4. The Town, therefore, adopted its ordinance to determine the level of impacts  
before approving a proposed development, just like it looks at impacts on traffic before 
 approval.  The idea is to provide decision makers with this information before a  
development is approved, because learning about impacts after construction is too late to  
reverse the damage to the water supply system. 
 If the groundwater drawdowns from a project will be too large, the developer will  
be asked to redesign the project's land use so that it meets the drawdown requirements.   
The ordinance is not about wells; it does not say anything about restricting the  
construction of a well, its location or design.  Rather it is about assuring the community  
that future development will be compatible with the Town's continued reliance on its  
underlying ground water as its sole source of supply. 
 
 5. The WDNR has viewed this ordinance from its own perspective.  Because the  
WDNR does not protect private wells, it views this ordinance only for its potential impact  
on the things it regulates, high capacity wells.  They argue that the ordinance is an  
improper restriction of their authority over these wells. 
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 6. The Attorney General's comments both react to the WDNR interpretation and  
then point out where the protection of groundwater systems extends beyond what WDNR  
regulates. 
 
 7. My concern with the presentation of the ordinance in the report is that it  
focuses largely on point 5 above and on the Attorney General's reactions and comments  
as they relate to point 5.  Point 2 above was presented earlier in the report, but is not  
reiterated here.  My points 3 and 4, which are certainly germane to the discussion and on  
the minds of many communities using private wells, are missing. 
 
 
 My suggestions for clarification of the text, given the preceding background, are: 
 
 a. As suggested earlier, move most or all of the discussion to a section which does  
not inherently adopt the WDNR interpretation of the ordinance. 
 
 b. On page 59, para 3.  Does the AG actually opine that the ordinance "would  
limit the ability of a party to install a well in the town"?  I haven't found that, and it seems  
inconsistent with the actual opinion.  If this discussion were not in a section about well  
restrictions, this comment would be largely irrelevant and would remove an implicit  
misconception. 
 
 c. Page 61, para 3.  The section that reads "the AG has concluded that despite  
prior case law to the contrary, local governments can adopt ordinances determining  
whether and under what conditions a well may be installed within their borders"  
continues this misrepresentation of the ordinance.  The ordinance regulates groundwater  
use and its impacts, not wells. 
 
 d. Page 62, para 4 states that the AG's opinion is about ordinances "prohibiting the  
installation of wells within its borders".  This continues the misrepresentation of the  
ordinance.  If the discussion were not in a section on wells, there would be no need to  
make this assertion. 
 
 e. Pages 62 and 63.  The last 4 sentences of the last paragraph of section B, sound  
very appealing, but they are misleading.  The report states that the WDNR will act to  
protect "other nearby wells and the environment before approving the construction of a  
new well".  This glosses over several realities.  A "new well" will only be a high capacity  
well.  The "environment" will only be large springs and designated trout streams.  And  
"other nearby wells" will only be municipal wells. 
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